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ABSTRACT 

 
A current economic situation in the United States prompts interest among students in a variety of 
business courses.  The $700 billion bank bailout bill passed by Congress and signed by the 
President in 2008 and its aftermath continues to draw students’ attention.  This paper offers 
information about the bank bailout used in teaching examples for finance and economics 
courses.  It also presents a teaching scenario of Pennsylvania statutes and case law 
demonstrating how private companies can avoid certain liabilities by shielding themselves 
behind the legal concept of governmental immunity.  The latter scenario is used to show how a 
more traditional case study of legal and ethical concerns in business can be presented to 
students as part of the broader context of study for currently newsworthy events. 
 
INTRODUCTION 
 
Provocative news stories are a mainstay of modern reporting.  Cable and internet news outlets 
seek to report news of most common interest, to identify minute details of stories that remain in 
the common interest, and arguably to direct the common interest.  Whether identifying or 
proscribing common interest, the $700 billion bank bailout bill enacted in the United States in 
October 2008 is an example of provocative news.  It is also a continuing story which provides 
provocative teaching examples in college level business courses.  Perhaps by the nature of the 
reporting by the news media, students are aware of the “bank bailout”.  Such examples in classes 
allow for a continuation of student interest in other examples like a case study of the possibilities 
for and the limits of private companies avoiding certain liabilities by shielding themselves 
behind the legal concept of governmental immunity. 
 
THE 2008 BANK BAILOUT 
 
After debate between members of the House of Representatives and the Senate, a bank bailout 
bill that was essentially the plan submitted earlier to Congress by then Treasury Secretary Henry 
Paulson was enacted in the United States in 2008.  The agreement in Congress was prompted by 
a precipitous decline in the Dow Jones Industrial Index and sharp declines in global financial 
markets generally.  The Paulson recommendation and the Congressional debate followed the 
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situation of a record $140 billion being taken out of money market accounts in the United States.  
Those funds were being transferred to U. S. Treasuries which was causing the yields for those to 
drop to zero. [1] 
 
The most memorable feature of the bill was the Troubled Assets Recovery Program (TARP).  
The original program provided for banks to submit bid prices to sell their assets to TARP as part 
of a reverse auction.  The auction program took too long to develop, however.  The U. S. 
Treasury then provided $115 billion to banks by purchasing preferred stock.  The U. S. 
Government stepped in: 
 

“… because banks were afraid to lend to each other.  This fear caused LIBOR 
rates to be unnaturally higher than the Fed Funds rate and stock prices to 
plummet.  Financial firms were unable to sell their debt.  Without the ability to 
raise capital, these firms were in danger of going bankrupt, just as Lehman 
Brothers did, and AIG and Bear Stearns would have without Federal 
intervention.” [1] 

 
Approximately $245 billion was actually used to help some 700 banks under TARP.  As of 
September 30, 2011, most of the bank bailouts were paid back.  The U. S. Treasury reports that 
when dividends and interest are counted taxpayers got back $275 billion.  In a quarterly report to 
Congress issued in October, 2011, the Special Inspector General for the Troubled Asset Relief 
Program 
 

 “says taxpayers are still out $186.8 billion, from bailouts made to American 
Insurance Group (AIG, Fortune 500) and Chrysler, as well as other programs 
aimed at helping homeowners with underwater mortgages, small businesses and 
the automakers.” [2] 

 
In addition to the mechanics and history of the bank bailout, the program allows for discussion of 
the “Occupy Wall Street” and “Tea Party” movements.  In an article for FOXBusiness, Dunstan 
Prial asserts: 
 

“At their core both groups formed in response to populist anger in the wake of the 
U. S. government’s decision in 2008 to bail out the nation’s largest banks. … The 
Tea Party organized in 2009 and gained momentum through nationwide rallies 
and widespread media coverage.  By the fall of 2010 Tea Party-backed candidates 
were appearing on Congressional ballot boxes across the country, their platforms 
unified in their disgust for excessive government spending in general and 
taxpayer-backed bailouts in particular, not least those targeting big banks. … 
Occupy Wall Street jumped on the bandwagon only recently, encamping in a 
Lower Manhattan park in late September, just a block away from the symbolic 
home of their perceived enemies.” [3] 

 
PROVOCATIVE TEACHING EXAMPLES 
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The history of the bank bailout to date and the continuing interest in questions raised by that 
history generate student interest in financial matters.  The Tea Party and Occupy Wall Street 
movements confirm that interest.  Teaching examples that speak to that interest include interest 
rates and yields, preferred versus common stocks, LIBOR and Fed Funds rates, underwater 
mortgages, and a number of other topics.  The authors of this paper prefer students in business 
classes individually research financial institutions involved in the bank bailout. 
Given the hundreds of financial institutions involved in the bank bailout, students can find an 
interesting story that is based on an institution of geographic location, size, or other characteristic 
of their liking.  The authors suggest a common starting point for students in a class.  ProPublica 
is a non-profit newsroom funded by philanthropic contributions – most notably from the Sandler 
Foundation with Herbert Sandler chairing the Governing Board of the 501(c)(3) organization. 
“ProPublica was a recipient of the 2011 Pulitzer Prize in National Reporting and a 2010 Pulitzer 
Prize in Investigative Reporting.” [4] 
 
Their website reporting includes a “bailout recipients” list intended to track every dollar and 
every bailout recipient. It is an excellent starting point for student research.  To give a sense of 
the information, Table 1 presents the five institutions on the bailout recipients list that received 
the smallest amounts in amount committed to them.  The list gives institutions in their roles as 
banks, mortgage servicers, or special recipients.  Therefore, institutions can be listed more than 
once in separate roles.  The list is extensive, but Table 1 shows the only five institutions that 
received $15,000 or less. [5] 
 
Using current, interesting teaching examples allows the authors to integrate more easily some of 
their established business case studies into classroom work.  One such example is given next.  It 
is an example that allows for discussion of legal and ethical questions in a specific setting.  It 
also gives the authors an opportunity to engage students in a broader discussion of the interplay 
of business decision making and government policy.  The authors relate the case to questions 
raised by government intervention in the bank bailout program. 
 
THE BUSINESS IMMUNITY CASE 
 
In Pennsylvania there are distinct statutes that encompass governmental immunity.  Under the 
Sovereign Immunity Act, immunity is granted to the Commonwealth of Pennsylvania, its 
agencies and officials acting within the scope of their authority except as provided in the 
exceptions outlined in the legislation. [6]  Additionally, the Political Subdivision Tort Claims 
Act protects against any monetary liability when a local agency or anyone thereof causes harm to 
person and/or property unless the conduct in question comes within one of the granted 
exceptions.  Under statute, “a local agency” is defined as a governmental unit other than the 
Commonwealth government.  An employee of a local agency may claim such immunity when 
the employee’s course of conduct “was authorized or required by law, or that [the employee] in 
good faith reasonably believed the conduct was authorized or required by law.”  [7] 
 
In Jones v Southeastern Pennsylvania Transporation Authority [8], it was pointed out by 
Supreme Court Justice Cappy that since the Sovereign Immunity and Tort Claims Acts involve 
the same issue of governmental immunity, the court will interpret them in the same manner.  The 
court in Jones went on to state that the exceptions to the governmental immunity shield should be 
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narrowly construed.  Additionally, in Smith v City of Philadelphia [9], the Pennsylvania 
Supreme Court indicated the main reason behind governmental immunity is to protect the 
public’s money from massive monetary awards in tort liability cases. 
 
 
 
EMPLOYEE IMMUNITY 
 
Some court cases have focused on parties attempting to claim immunity by trying to prove that 
the party is an employee of a governmental entity. In Helsel v Complete Care Services [10], a 
wrongful death lawsuit was brought by the estate of the deceased against an administrator of a 
county owned nursing home located in Cambria County, Pennsylvania.  The facility was 
managed by Complete Care Services, L.P., a privately owned profit motivated Pennsylvania 
corporation.  This corporation was in the business of providing nursing care and health services 
and described itself as “the leader in the privatization of county nursing homes”.   Complete Care 
tried to assert a governmental immunity defense.  This assertion was based upon the premise that 
since this business entity was working on behalf of the county and looking out for its interests, it 
qualified as an employee of the “local agency” (Cambria County). 
 
However, the Pennsylvania Commonwealth Court held that the nursing home operator was not 
an “employee” of the county, but instead was a private independent contractor.  Furthermore, the 
court pointed out it was illogical to assert that it should be able to have a governmental immunity 
shield merely because this nursing home manager was acting in the interest of the government 
and on behalf of the government.  The court stated “contracts between public county entities and 
private actors should not constitute bridges (emphasis added) by which immunities intended to 
protect public funds are extended to private actions”. [10]  Finally, the court noted that simply 
because the county would have been entitled to immunity if it had managed the nursing home 
does not mean that the private contractor performing the management would be entitled to such 
immunity. 
  
QUASI GOVERNMENTAL AGENCIES 
 
At the same time, there has been a long line of cases involving volunteer fire companies and their 
attempt to be considered a “local agency” for purposes of governmental immunity.  In Regester v 
Longwood Ambulance Co., Inc. [11], the estate of the deceased of George E. Regester III sued 
Longwood Ambulance Company, Inc., which provided fire protection services and  ambulance 
service, for negligently failing to arrive at deceased’s residence in a timely fashion and from 
preventing his death due to cardiac and respiratory problems.  The Commonwealth Court held 
that a volunteer fire company is a local agency having governmental immunity. The decision 
pointed out that “local agency status is awarded to volunteer fire companies not because they are 
otherwise deemed agents of the local government unit under traditional concepts of principal-
agency law but rather are traditionally ‘accorded local agency status because of the duties 
performed by fire fighters are of public character’ ”.  In the decision, the court cited the 
Pennsylvania Supreme Court case of Guinn v Alburtis Fire Co., [12], which held that if a 
volunteer fire company was established by law and recognized under the law as the fire company 
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for a political entity then it would be considered to be a “local agency”.  Regester was appealed 
to the Pennsylvania Supreme Court, but the appeal on this issue was not granted. 
 
Likewise, the Pennsylvania Supreme Court in Sphere Drake Insurance Company v Philadelphia 
Gas Works and Philadelphia Facility Management Corporation [13], held that a non-profit 
corporation that was the manager and operator for a Philadelphia run gas facility was a “local 
agency” that had immunity.  The decision was based upon the fact that the city’s control over the 
non-profit corporation was extensive.  Factors that the court examined highlighting this control 
were the following:  the city created this entity and appointed the corporate board members, the 
city exercised a great deal of control over it, the corporation’s only revenue stream came from 
the city, the reason for its existence was to help the city, the breaking up of the corporation 
would result in its assets being vested in the city, the city indemnified the people employed at the 
company and these employees were eligible to participate in benefits provided to other city 
employees. 
 
BUSINESS CONTRACTORS UNDER GOVERNMENTAL CONTRACTS 
 
Other court cases involve attempts by contractors attempting to use the immunity defense when 
working in conjunction with government contracts.  Once classic case in this area is Ference v 
Booth & Flinn Co. [14]  Booth & Flinn Co., the defendant, was a road contractor that had 
entered into a contract in 1944 with the state highway department of the Commonwealth of 
Pennsylvania to extend Ohio River Boulevard in Allegheny County, PA.  The terms of the 
contract specified a requirement to create a 50 foot wide divided highway near a hillside located 
close to the Ohio River.  In order to accomplish this, there was a need to excavate at the bottom 
of the hillside.  While doing so, Beaver Road, located at the top of this hill, was severely 
damaged and necessitated its closure.  The plaintiffs, Ohio River Motor Coach Company, 
operated a bus line between Aliquippa and Pittsburgh and had been permitted to use that portion 
of Beaver Road in its transportation route.  As a result of Beaver Road’s closing, the plaintiffs 
lost passengers and incurred additional mileage to get around its shutdown.  The plaintiffs 
brought suit against the defendant, a road contractor, for economic loss. 
 
The defendant, an independent contractor, attempted to avoid liability by arguing that when a 
contractor performs work on behalf of a state entity following the language and specifications of 
its contract, it has not committed a tort and should be immune from liability for any damages that 
have occurred.  In Ference, there was no dispute that the defendant performed its excavation 
work in a non-tortuous manner.  However, the plaintiffs countered by stating that the Defendant 
did not clear Beaver Road within a reasonable time frame.  The Pennsylvania Supreme Court 
held that the defendant was not liable for economic loss to the plaintiffs as it had sovereign 
immunity protection.  The Court based this holding on the finding that the defendant was 
carrying out the specifications of the contract with the Commonwealth of Pennsylvania’s entity, 
the State Highway Department, when the excavation occurred and it was not tortuous when 
doing this or in its eventual clearing of the roadway. 
 
In 1956, the Pennsylvania Supreme Court again dealt with a similar issue that arose in Ference, 
when it decided Valley Forge Gardens, Inc. v James D. Morrissey, Inc. [15]  The defendant, like 
in Ference, was a road contractor that had entered into a contract with a Pennsylvania entity, the 
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State Highway and Bridge Authority, to construct a portion of the “Philadelphia Expressway”.  
Very importantly, under the terms of the construction contract, the defendant was required to 
build a fill, which eroded and caused the dirt and silt to enter a stream that deposited the debris in 
plaintiff’s cemetery ponds.  The plaintiff sustained financial loss from dredging the ponds and 
constructing the property site in such a manner to prevent this from reoccurring.  The plaintiff, 
accordingly, sought monetary damages from defendant to cover it from such expense. 
 
In this case, the court found that the defendant, also in an independent contractor like in Ference, 
had proven that its work was done in accordance with the government construction contract 
specifications and, thus, defendant was not negligent in its work performance.  In this case, 
Justice Jones specifically cited the remarks of Chief Justice Drew in Ference, stating “it is 
hornbook law that the immunity from suit of the sovereign state does not extend to independent 
contractors doing work for the state.  But it is equally true that where a contractor performs his 
work in accordance with the plans and specifications and is guilty of neither a negligent nor a 
willful tort, he is not liable for any damage that might result”.  The Pennsylvania Supreme Court 
in Valley Forge pointed out that every state in the United States which decided this issue 
followed the same legal outcome (the Court noted cases in the states of Illinois, Kansas, Iowa, 
Minnesota, California, Indiana, Kentucky, New York, North Carolina, Tennessee, Virginia).  
Interestingly, the Court pointed out it was clearly a matter of “semantics” that the “contractor 
who performs work for it [the state] in conformity with a contract and without negligence…may 
not plead such immunity.  But, if the contractor, in privity with the state or its instrumentality, 
performs the contract work which the state is privileged to have done, the privilege operates to 
relieve the contractor from liability to third persons except for negligence or willful tort in 
performance of the work.”  Finally, the Court noted that this outcome is essential or otherwise 
the contractor would be subject to unknown monetary damage claims by adjoining landowners. 
 
In May 2000, the Pennsylvania Supreme Court in Conner v Quality Coach, Inc. [16] again sat in 
judgment on the issue at hand.  Bruce Conner, whose legs were paralyzed and who had only 
some movement ability in his arms and hands, obtained a specially equipped van through the 
Office of Vocational Rehabilitation (hereinafter “OVR”).  This motor vehicle had a 
“throttle/brake control” which contained a “palmer cuff with D-ring on Velcro” that helped to 
hold the driver’s hand on the control.  OVR had asked for bids on this type of specially equipped 
van and accepted one from Quality Coach, Inc., the latter of which had obtained advice on this 
special equipment from Moss Rehabilitation Driving School.  Quality Coach, Inc. purchased the 
above special device from Creative Controls, Inc. and installed it in the van according to the 
contract requirements with OVR.  Subsequently, Mr. Conner was involved in a serious accident 
while driving this van and sued a number of parties, including Quality Coach, Inc., Moss 
Rehabilitation Driving School and Creative Controls, Inc.  The basis for the lawsuit claimed that 
the device in question was defective. 
 
In Conner, the Pennsylvania Supreme Court cited, but distinguished the U.S. Supreme Court 
case of Boyle v United Technologies, [17]  Boyle involved a U.S. Marine’s estate suing the 
Sikorsky Division of United Technologies, alleging that there was a defective design in one of its 
manufactured helicopters that caused the marine’s death.  United Technologies raised the 
defense of a “federal government contractor”, attempting to shield itself behind U.S. 
governmental immunity.  The basis for this defense centered on the contractor manufacturing 
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and supplying military equipment according to specifications present in the U.S. Military 
contract.  Justice Scalia, although reluctant to supplant state tort law with “federal common law” 
did so, not just because of “federal interests” present in the procurement of U.S. military 
equipment, but also as a result of the belief that the U.S. governmental immunity would be 
weakened if federal contractors, fearing legal liability, passed on additional costs to supply such 
equipment to the federal government. Justice Scalia stated, “it makes little sense to insulate the 
government against financial liability for the judgment that a particular feature of military 
equipment is necessary when the government produces the equipment itself, but not when it 
contracts for the production”.  The holding in Boyle was that a federal government contractor 
could use a U.S. government immunity defense for defective designs in U.S. military equipment 
when:  (1) the U.S. government had placed “reasonably precise” specifications in the contract,  
(2) the equipment followed these specifications, and  (3) the federal contractor had put the U.S. 
government on notice of any danger it had found in the equipment’s use that had not been known 
by the U.S. government. 
 
In Conner the Pennsylvania Supreme Court cited the precedent cases of Ference and Valley 
Forge as cases standing for the legal principle that a public works contractor is insulated from 
liability provided there was no negligence by such contractor, that there has been governmental 
control and guidance over such party’s work and this contractor had followed the contract’s 
specifications when performing the work.  The Conner court explained that federal law in this 
area prior to the Boyle case seemed to mirror Ference/Valley Forge, but was then extended and 
broadened by Boyle.  As Justice Saylor pointed out in Conner, “The threshold question in this 
appeal may be framed as follows:  Should this court, like the United States Supreme Court in 
Boyle, undertake to declare a new, substantive rule of law insulating from exposure to product 
liability law government contractors who lay no claim to actual agency for the Commonwealth, 
may have actually participated in the design of the portion of the product alleged to be defective, 
and/or are alleged to have been negligent in the design aspect?  Obviously, as a matter of federal 
preemption, this court is bound by Boyle concerning immunity from state tort law conferred by a 
contractor’s status as a federal government contractor.  The present case, however, does not 
involve a federal contractor – OVR is a Commonwealth agency”. 
 
The Pennsylvania Supreme Court held in Conner that since there is no Pennsylvania common 
law supporting sovereign immunity, the sole basis for such immunity is under statutory 
authority.  Accordingly, the court reasoned the issue was whether legislators intended to include 
contractors working for a governmental authority in the language of the state’s sovereign 
immunity statute. The court in Conner declined to find such coverage for all contractors, noting 
the clear straightforward language of the statute could not support such inclusion and pointing 
out that the legislative branch never chose to pass a separate state statute granting such immunity 
to these contractors.  Finally, in refusing to follow Boyle, the Connor court indicated that even if 
the Commonwealth would gain economic advantage in government purchases by shielding 
contractors with governmental immunity this could be outweighed by other factors such as a 
state government procurement official not being adequately concerned with public safety issues 
thinking that the state was protected from such financial costs arising therefrom. 
 
Therefore, in Conner, the Pennsylvania Supreme Court refused to extend immunity to 
contractors working under government contracts when these contractors were liable under tort 
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law.  The court in its decision distinguished Ference/Valley Forge principles noting that the 
present case was not a public works project and that Quality Coach, Inc. did not carefully follow 
the specifications of a governmental contract under governmental supervision, but instead 
involved itself in the decision making process concerning the “throttle/brake control”.  
Accordingly, the court refused to extend government immunity for tortuous conduct including 
strict liability for defective products to contractors working with the government.  However, the 
court in Conner did state “we do not here foreclose the possibility that state government 
contractors who have strictly adhered to government-generated specifications under close 
government supervision might avail themselves of the Ference/Valley Forge construct in defense 
of product liability claims, since these are not the facts before us”.  (Emphasis added). 
 
Finally, the case of Coolbaugh v Com., Dept. of Transp. [18] involved a plaintiff, Joyce 
Coolbaugh, sustaining a horrendous permanent spinal injury when her automobile “hydroplaned” 
on Interstate Route 81 in Pennsylvania.  She sued the Pennsylvania Department of 
Transportation (PennDot) for failing to construct and maintain the highway in such a manner to 
allow for proper and adequate water drainage on it.  At the trial level, PennDot settled with the 
plaintiffs, but had filed a complaint against Slusser Brothers, a road contractor, joining it in the 
lawsuit.  PennDot asserted in this complaint that Slusser Brothers had been negligent in its road 
work on Interstate Route 81 and did not follow the specifications of the construction contract it 
had with PennDot.  In turn, the contractor denied these allegations and contended that since it 
had followed all of the contract specifications in a workman like manner, it was entitled to 
immunity under the Pennsylvania Sovereign Immunity Statute. 
 
The appeal of this case to the Pennsylvania Superior Court centered on whether the trial court’s 
summary judgment motion for the contractor against the plaintiffs was proper.  Justice Johnson 
in the opinion pointed out that under Conner v Quality Coach, Inc. the Pennsylvania Supreme 
Court failed to grant immunity to a contractor working under a contract it had with a government 
entity when such contractor was liable for defectively manufacturing a product.  Justice Johnson 
then analyzed the Ference and Valley Forge cases and stated that the Pennsylvania Supreme 
Court in these cases found the contractors not liable because of their lack of tortuous conduct in 
following the specifications of the government contract. 
 
In light of the above, the Pennsylvania Superior Court in Coolbaugh held that a contractor can 
only assert an immunity defense if the contractor had followed the specifications of the 
government contract and was not liable for negligence.  (See also Lobozzo v Adam Eidemiller, 
Inc. [19])  As Justice Johnson stated in Coolbaugh “fulfillment of the contract specifications does 
not necessarily satisfy the standard of care owed to the plaintiff in a negligence action”.       
 
Accordingly, the court reversed the trial court’s decision in granting the summary judgment for 
the contractor, Slusser Brother, on the basis that the court record showed that there was an open 
issue of whether or not factually, the contractor was negligent when performing the roadwork. 
 
CONCLUSION 
 
Course activities and classroom discussion can be based on interesting and provocative stories, 
cases, and current information.  Course examples adapted from currently popular cable and 
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internet news stories interest most students.  The students readily can find additional information 
for those news stories.  Often they can be asked to add information to the examples using 
electronic devices they have with them in the classroom.  With that involvement, instructors can 
associate a more structured case study to the questions concerned in the more provocative 
examples.  The result is a more satisfying teaching/learning process for instructors and students. 
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